Case 4:13-cv-01318 Document 1

Filed in TXSD on 05/07/13 Page 1 of 12

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
STEVEN F. HOTZE, M.D., AND
BRAIDWOOD MANAGEMENT, INC.,
Plaintiffs,
v.
KATHLEEN SEBELIUS, U.S. SECRETARY
OF HEALTH & HUMAN SERVICES, AND
JACOB J. LEW, U.S. SECRETARY OF THE
TREASURY, IN THEIR OFFICIAL
CAPACITIES,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action

No. ______________

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Plaintiffs Steven F. Hotze, M.D. (“Hotze”) and Braidwood Management,
Inc. (“Braidwood”) seek declaratory and injunctive relief as follows:
NATURE OF THE ACTION
1.

Plaintiffs bring this action to protect themselves and fellow Texans

against the unconstitutional Patient Protection and Affordable Care Act (“ACA”),
and its massive redistribution of wealth away from Texas.
2.

ACA compels Plaintiff Hotze and other Texans to pay enormous

penalties to the federal government, or else purchase health insurance that is far
more expensive and less useful than existing employer-based coverage.
3.

Plaintiff Braidwood has approximately 73 full-time equivalent

employees, and currently provides coverage for medical expenses on a voluntary
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basis to Plaintiff Hotze and all its employees. ACA compels Plaintiff Braidwood
and similar Texas businesses to pay penalties of $2,000 for every full-time
employee, above a 30-employee threshold, or switch to far more expensive and
less desirable health insurance coverage, beginning January 1, 2014.
4.

The U.S. Supreme Court held that penalties under ACA constitute a

tax for the purposes of the U.S. Constitution.
5.

But ACA was enacted in violation of the Origination Clause of the

U.S. Constitution, Art. I, § 7, cl. 1, because ACA raises revenue but did not
originate as a revenue-raising bill in the House of Representatives.
6.

ACA also violates the Takings Clause of the Fifth Amendment, by

requiring Plaintiffs to transfer their wealth directly to others without a “public
use.”
7.

ACA violates federalism by compelling a massive transfer in wealth

away from Texans, without complying with constitutional requirements.
8.

At a U.S. Senate legislative hearing on April 17, 2013, U.S. Senator

Max Baucus (D-MT) – a longtime leading supporter of ACA – described it for
Defendant Kathleen Sebelius: “I just see a huge train wreck coming down.”1
9.

Plaintiffs seek declaratory and injunctive relief to prevent the

enforcement of ACA in Texas.

1

“Top Dem sees ‘train wreck’ for health law rollout,” Associated Press (April 17, 2013)
http://www.boston.com/business/healthcare/2013/04/17/top-dem-sees-train-wreck-forhealth-law-rollout/gWZSZPMAvZHNQ01ieSQ5pK/story.html (viewed May 4, 2013).
2
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THE PARTIES
10.

Plaintiff Braidwood Management, Inc. (“Braidwood”), a corporation

organized under the laws of the State of Texas, has its principal place of business
in Harris County and provides a self-insured employee health coverage plan under
the Employee Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. §
1001, et seq.

Plaintiff Braidwood manages health and wellness services for

patients, and for the past three consecutive years it has been honored by the
Houston Chronicle as one of the top workplaces in the Houston area.
11.

Plaintiff Steven F. Hotze, M.D. (“Hotze”), a resident of the State of

Texas, Harris County, is the founder and one of the employees of Plaintiff
Braidwood who participates in its health plan.
12.

Defendant Kathleen Sebelius is the Secretary of the Department of

Health & Human Services, an executive department of the U.S. government.
13.

Defendant Jacob J. Lew is the Secretary of the Department of the

Treasury, an executive department of the U.S. government.
JURISDICTION
14.

This action arises under the U.S. Constitution and the laws of the

United States. Specifically, this action arises from Defendants’ ongoing violations
of Article I and the Fifth and Tenth Amendments of the U.S. Constitution.
Accordingly, this Court has subject matter jurisdiction here under 28 U.S.C. §
1331 and § 1361, and jurisdiction to render the requested declaratory and
injunctive relief pursuant to 28 U.S.C. §§ 2201 and 2202.
3
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VENUE
15.

Venue is proper in this district under 28 U.S.C. § 1391(e) because an

event giving rise to this litigation occurred here and Plaintiffs are located here.
STATUTORY AND CONSTITUTIONAL BACKGROUND
16.

ACA, Pub. L. No. 111-148, 124 Stat. 119, became law on March 23,

17.

ACA penalizes nonexempt individuals, including Plaintiff Hotze,

2010.

who do not maintain “minimum essential” health insurance coverage under ACA.
26 U.S.C. § 5000A. Individuals who decline to purchase government-approved
health insurance effective beginning January 1, 2014, will be assessed a “[s]hared
responsibility payment” by the federal government. Id. § 5000A(b).
18.

ACA describes this financial obligation as a “penalty”, but the U.S.

Supreme Court held that Congress lacked the power to impose this penalty under
the Commerce Clause, and upheld this “[s]hared responsibility payment” only as
an exercise of Congress’s power to “lay and collect Taxes.” Nat’l Fed’n of Indep.
Bus. v. Sebelius (“NFIB”), 132 S. Ct. 2566, 2600 (2012) (citing U.S. CONST., Art.
I, § 8, cl. 1). Accordingly, this payment obligation under ACA is a tax.
19.

This ACA tax begins January 1, 2014, and increases to 2.5% of an

individual’s household income by 2016, up to a maximum amount that equals the
average annual premium for insurance covering 60% of the expenses for ten
specified services, such as hospitalization and government-approved wellness
services. 42 U.S.C. § 18022.
4
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This ACA tax is payable to the Internal Revenue Service as part of

the individual’s tax obligation, subject to the same penalties for late payment as
other tax obligations are. 26 U.S.C. § 5000A(g)(1).
21.

The U.S. Supreme Court held that this ACA tax is not a tax for the

statutory purposes of the Anti-Injunction Act. NFIB, 132 S. Ct. at 2584.
EFFECT OF ACA ON PLAINTIFFS
22.

Plaintiff Braidwood is subject to ACA as a business having more

than 50 full-time equivalent employees.
23.

For years, Plaintiff Braidwood has successfully provided a voluntary

“high-deductible” health coverage plan for its employees, which directly covers
them for medical expenses greater than about $4,000 per year.
24.

Employees who choose to participate in Plaintiff Braidwood’s

current plan are then able to contribute money on a tax-free basis to their own
Health Savings Accounts (“HSAs”), in order to cover expenses that are within
their deductible as well as other qualified expenses. Employees can then carry
over from year-to-year any contributions to their HSAs under this plan which they
do not spend.
25.

Plaintiff Hotze and many other employees of Plaintiff Braidwood

neither qualify for Medicare (they are under the age of 65) nor qualify for
“catastrophic plans” under 26 U.S.C. § 18022(e) in lieu of ACA bronze, silver,
gold, or platinum plans (because they are over the age of 30).
26.

Plaintiff Hotze and many other employees of Plaintiff Braidwood are
5
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not eligible for ACA-approved forms of “minimum essential coverage” under 26
U.S.C. § 5000A (e.g., Medicaid, CHIP, TRICARE, veteran’s and Peace Corps
health programs, eligible employer-sponsored plans of a spouse, or any other
ACA-designated form of minimum essential coverage), and are not eligible for
any waivers or exemptions provided by statute in ACA or by administrative
actions by Defendants and the corresponding federal agencies.
27.

Plaintiff Braidwood funded its employee health plan at an expense

of roughly $198,000 for the year 2012.
28.

Plaintiffs Hotze and Braidwood must make decisions soon about

whether to incur the new penalties imposed by ACA or switch to more expensive
and less desirable health insurance coverage pursuant to ACA requirements.
29.

Government-approved insurance plans under ACA do not typically

cover medical expenses for effective wellness programs, such as those sought by
Plaintiff Hotze and other employees of Plaintiff Braidwood.
30.

The implementation of ACA has already caused increases in health

insurance premiums.
RIPENESS AND IRREPARABLE HARM
31.

Plaintiffs will suffer irreparable harm in being compelled to switch

to a more expensive government-approved insurance plan that does not cover or
reimburse for desired medical services.
32.

Plaintiffs will suffer unrecoverable financial losses from the

implementation of ACA, which they will have no practical way of recouping from
6
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the federal government or from private, government-approved insurance carriers.
33.

Plaintiffs have already suffered harm by the reduction in market

choice for affordable health insurance, as insurance premiums have already
increased in the market due to ACA.
34.

Plaintiffs’ claims are ripe because they are sufficiently immediate for

purposes of constitutional standing. Their claims are purely legal and thus are fit
for judicial review now without the need for future developments, and Plaintiffs
will suffer immediate and irreparable hardship if the Court defers review.
35.

Defendants have no interest in deferring review and will suffer no

hardship from immediate review. Defendants have a significant interest in
determining the validity of ACA sooner rather than later.
DECLARATORY RELIEF
36.

Plaintiffs seek declaratory relief that ACA is unconstitutional,

invalid, and unenforceable, pursuant to 28 U.S.C. §§ 2201 and 2202.
COUNT I
(Violation of the Origination Clause)
37.

Plaintiffs incorporate herein all statements and allegations contained

in this Complaint.
38.

The Origination Clause of the U.S. Constitution requires that “[a]ll

Bills for raising Revenue shall originate in the House of Representatives.” U.S.
CONST. Art. I, § 7, cl. 1.
39.

The Origination Clause is a limitation on the power of the federal

7
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government, in protection of the people against excessive taxation.
40.

The “[s]hared responsibility payment” under ACA “‘shall be

assessed and collected in the same manner’ as tax penalties,” and constitutes a tax.
NFIB, 132 S. Ct. at 2580, 2600 (quoting 26 U.S.C. § 5000A(g)(1)).
41.

This shared-responsibility tax imposed by ACA is paid into the

Treasury and raises substantial revenue for the federal government, “expected to
raise about $4 billion per year by 2017.” NFIB, 132 S. Ct. at 2594.
42.

ACA originated in the Senate, rather than in the House as required

by the Origination Clause.
43.

Specifically, ACA was substituted into H.R. 3590, entitled the

“Service Members Home Ownership Tax Act of 2009.” H.R. 3590, 111th Cong.
(2009) (“SMHOTA”), which passed the House of Representatives in October
2009. SMHOTA sought to “amend the Internal Revenue Code of 1986 to modify
first-time homebuyers credit in the case of members of the Armed Forces and
certain other Federal employees.” Id. at 1.
44.

SMHOTA was not a revenue-raising bill, and none of SMHOTA’s

six sections raised revenue within the meaning of the Origination Clause,
specifically described as follows.
45.

Section 1 of SMHOTA merely adopted “Service Members Home

Ownership Tax Act of 2009” as H.R. 3590’s short title.
46.

Sections 2 and 3 of SMHOTA modified a first-time homebuyer’s tax

credit by waiving recapture of the credit for members of the armed forces ordered
8
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to extended duty service overseas, without raising revenue.
47.

Section 4 of SMHOTA expanded exclusions from income for fringe

benefits that are “qualified military base realignment and closure fringe” benefits
under 26 U.S.C. § 132, without raising revenue.
48.

Section 5 of SMHOTA increased filing penalties by $21 (from $89

to $110) for failure to file certain returns, without raising revenue.
49.

Section 6 of SMHOTA amended the Corporate Estimated Tax Shift

Act of 2009, Pub. L. 111-42, tit. II, § 202(b), 123 Stat. 1963, 1964 (2009), to
increase the amount of estimated taxes that certain corporations must pay, which
the Supreme Court has unanimously held “are not taxes in their own right” and
thus do not raise revenue. Baral v. U.S., 528 U.S. 431, 436 (2000).
50.

In November 2009, the U.S. Senate deleted the entire contents of

SMHOTA, renamed the bill as the “Patient Protection and Affordable Care Act”
with Senate Amendment No. 2786, 111th Cong. (2009), and inserted ACA.
51.

As amended in the Senate, ACA is a revenue-raising bill that did not

originate with a revenue-raising bill in the House, and thus ACA violates the
Origination Clause of the U.S. Constitution.
52.

The ACA shared-responsibility tax is not a constitutional capitation

or other direct tax because ACA does not apportion the tax among the States
according to the census.
53.

The ACA shared-responsibility tax is not a constitutional duty,

impost, or excise tax because Congress intended the tax to be non-uniform
9
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throughout the United States to account for the differing costs of medical care in
different parts of the United States (e.g., medical care costs are less in rural Kansas
than in New York City), and Congress made the tax non-uniform for that reason.
See, e.g., 26 U.S.C. § 5000A(e)(1)(B)(ii), (f)(1)(C), (f)(2)(A)-(B); 42 U.S.C. §
300gg-91(d)(8); 29 U.S.C. § 1002(32).
54.

Lacking a constitutional basis, ACA violates the Tenth Amendment.

55.

Plaintiffs seek injunctive relief prohibiting Defendants from

enforcing ACA, under the Tenth Amendment, the Administrative Procedure Act,
and corresponding principles of equity.
56.

Plaintiffs seek attorney’s fees under the Equal Access to Justice Act

and corresponding principles of equity.
COUNT II
(Violation of the Fifth Amendment)
57.

Plaintiffs incorporate herein all statements and allegations contained

in this Complaint.
58.

ACA constitutes a “taking” within the meaning of the Takings

Clause of the Fifth Amendment because ACA compels Plaintiffs to pay money to
other private entities: government-approved health insurance companies.
59.

A portion of these payments by Plaintiffs, as compelled by ACA,

enrich the shareholders and executives of the private health insurance companies,
and another portion of these payments by Plaintiffs forcibly subsidizes lower
insurance premiums for others who have government-approved pre-existing

10
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conditions that ACA requires insurance companies to cover.
60.

ACA thereby violates the Fifth Amendment by compelling private

individuals and entities to make payments to other private entities, without a
public use and without just compensation.
61.

Congress lacks the authority to tax the public conditionally, based on

someone’s failure to transfer his property to another private entity.
62.

The shared-responsibility tax imposed by ACA is integral to the

remainder of ACA, such that the unconstitutionality of this tax under the Fifth
Amendment renders all of ACA unconstitutional, in light of the lack of a
severability clause in ACA.
63.

Plaintiffs seek injunctive relief prohibiting Defendants from

enforcing ACA, under the Fifth and Tenth Amendments, the Administrative
Procedure Act, and corresponding principles of equity.
64.

Plaintiffs seek attorney’s fees under the Equal Access to Justice Act

and corresponding principles of equity.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs request that the Court:
(i)

Declare that ACA violates the Origination Clause of the U.S.

Constitution;
(ii)

Declare that ACA violates the Fifth Amendment of the U.S.

Constitution;

11
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Declare that ACA violates the Tenth Amendment of the U.S.

Constitution;
(iv)

Declare

that

ACA’s

shared-responsibility

penalty

and

the

accompanying regulatory regime fall outside the power of the federal government
under the Commerce Clause of the U.S. Constitution;
(v)

Issue an order prohibiting Defendants from enforcing ACA against

Plaintiffs and other similarly situated residents of Texas;
(vi)

Award Plaintiffs reasonable attorney’s fees and costs; and

(vii)

Award such other and further relief as the Court deems equitable and

just.

Respectfully submitted,
/s/ Andrew L. Schlafly
Andrew L. Schlafly
Attorney-in-Charge
New Jersey Bar No. 04066-2003
Southern District of Texas No. NJ04066
939 Old Chester Rd.
Far Hills, NJ 07931
Phone: (908) 719-8608
Fax: (908) 934-9207
Attorney for Plaintiffs
Steven F. Hotze, M.D., and
Braidwood Management, Inc.

Dated: May 7, 2013
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